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RECOMMENDATI ON FOR DI SPCSI TI ON
SYNOPSI'S: This matter involves the taxpayer's liability for Illinois

i nconme taxes withheld from conpensation paid to enpl oyees and not paid over
to the Departnent of Revenue (hereinafter referred to as the "Departnent")
under 35 |[|LCS 5/704 and 5/705 and for penalties under 35 ILCS 5/1001 and
5/1002.

On August 8, 1994, the Departnent issued a Notice of Deficiency for
taxes and penalties arising out of taxpayer's failure to pay over to the
Departnment anounts withheld as Illinois |Incone Taxes from compensati on paid
to its enployees for the first and third cal endar quarters of 1985.

On August 23, 1994, taxpayer filed a tinely protest to the Notice of
Defi ci ency. Inits protest, taxpayer raised the statute of linmtations as
an affirmati ve defense to the Departnent's Notice. Taxpayer did not claim
inits protest, that returns had been filed or that the amounts had been
paid to the Departnent.

Taxpayer did not request a hearing. Accordingly, this case will be
determ ned without an evidentiary hearing, based upon the adm nistrative
file.

FI NDI NGS OF FACT:



1. The Departnent issued a Notice of Deficiency on August 8, 1994.
Dept. Ex. No. 1

2. Taxpayer filed a tinely protest on August 23, 1994. Dept. Ex.
No. 2

3. The Departnent's Notice sought to assess taxes and penalties
arising out of taxpayer's failure to file returns and its failure to pay
over to the Departnment anounts withheld from conpensation paid to its
enpl oyees as required by 35 ILCS 5/704 for the first and third quarters of
1985. Dept. Ex. No. 1

4. In his protest, Taxpayer did not allege that the returns had been
filed or that the anpunts had been paid to the Departnent, but alleged that
the Departnent's Notice was barred by the statute of |imtations. Dept. Ex.
No. 2

5. For the subject tax quarters, taxpayer did not file quarterly
I1linois Wthholding Tax Returns (Forns |L-941) or pay to the Departnent
the amounts which it wthheld from conpensation paid to its enployees.
Dept. Ex. No. 1

CONCLUSI ONS OF LAW Limtations on notices of deficiency are set by
statute. There is one statutory section (35 ILCS 5/905(j)) which applies
to withholding tax situations, but, by its express terns, applies only to
those withholding tax situations where returns have actually been filed.
There is also a general three year limtation period which is set out by 35
ILCS 5/ 905(a). The instant case, however, is controlled by 35 ILCS
5/905(c). This statutory section provides an exception to the genera
three-year period of limtations and applies where, as here, no w thhol ding
t ax returns for the quarters at issue were ever filed. Under such
circunstances, a notice of deficiency may be issued at any tinme. 35 ILCS
5/905(c); Mtchell wv. Illinois Department of Revenue, 230 IIlI|.App.3d 795
(1st Dist. 1992). Accordingly, the instant notice of deficiency was not
barred by statute.

Inits protest, Taxpayer did not address the issue of the penalties



proposed pursuant to 35 |LCS 5/1001 and 5/1002 and the file contains no
evidence to overcone the Departnent's prima facie case or to provide a
basis for the abatenent of such penalties.

RECOMVENDATI ON: The Administrative Law Judge recommends that the
Director of Revenue issue his Notice of Decision upholding the Notice of
Deficiency inits entirety.

Wendy S. Paul
Adm ni strative Law Judge

April 14, 1995



